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I. INTRODUCTION

Defendant Edward Pak originally moved to suppress theiits of a warantless sealcof
the cdl phone seized from him following hisrast on Decmber 1, 2004. Thgovernmat filed
an opposition to that mioin, and the paies argied the motion on Octob&i7, 2006.
Subsequentlydefendant David kee fled a joinder Without further agument or fatual
discussion), and defidant Bian Ly filed a joinder(with supplemental gument): The Court
subsequentlgrantad the gvernmatOs reqsg followed bya similar reuest from the
defendants, to file supplemental briefing.

The governmat submis this Sipplemental Bef in support ofits argiment that the
warrantless search of cell phones seized from the defendantsOpersons incident to their arrests
was lawul as both a dayed seech inddent to arret (analogus to the lawful delged seech of
a wdlet or addrss book), and Ewful bookingseach. h orderto place bore the Court the
facts which bear on this latter argument, the government submits herewith Declarations of Martin
Halloran, David Matinovich, Ted Mullin, and GgrWatts (herefer alloran 12/22/06 Decl.,O
OMatinovich 12/22/06 Decl.,OMllin 12/22/06 Decl.,@nd OWatts 12/22/06 Degl.O

II. STATEMENT OF FACTS

On De@mberl, 2004, offices of the SPD Narotics Division, led byinspector John
Keane, executed state seah warrant at 922 Capitol Street, Sarakciso. Dedaraion of bhn
Keane, filed 10/06/06 (hedter &KXeane Del.O)at | 2 & Exh. 1 [Narrdive of Police hcident
Report 041367992, &8es Nos. 090789075]. The seahcwarant tean for 922 Capitol Street
included SFPDrispectors John Keanklartin Halloran and Te Mullin, as well as Ofter Gay
Watts. Keane Bcl. Exh. 1 at 09073, 09074; De@lton of Gay Watts, filed October 6, 2006
(herater QVatts 1006/06 Decl.] 2.

! Defendant Darick Hom filed a purpded joinder in the motion. Howeneas he

was not preent at 922 Capitol Street, Samieciso on Deemberl, 2004; was not asted that
day; and did not have acell phone searched by police that day, he is not properly part of this
motion.
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Prior to executing the aech warant, the dicers kept 922 Capitol Street under
surveillance Keane Del. Exh. 1, at 09073. Enrique Chan wasrsariving and then leang
the prenises with a larg bagand box; he was detamhafte driving away. I1d. Meanvhile,
Edward Park and Brian Ly arrived together; went inside. Next, Chi Hac arrived and parked in
front of thepremises, but almost immediatelsove avay. Id. As he did so, Davidde was seen
comingout of 922 Capitol 3éd; Lee was detaned. d. at 09074.Chi Hac theneturnal and
parkal neaby, at which point he, too, wadetained. d. Park and { now came out of the
premises, reirned to their vieicle, and veredetained. d.

The officers then executed the search warrant. Keane Decl. Exh. 1, 09074. Asa Barnla
answeed thedoor and was arested. d. The seahingofficers found gidenceof an indoor
marijuanacultivation opertion. Id. Theyseized marijuanargwth medium, andaipment of
the type used tow marjuana. t.

After the seech warrant was recutel Enrique Chan, Edavd Pak, Brian Ly, David Lee,
and Asa Barnlawere arrested. Keane Decl. | 6. Chi Hac was released pursuant to Cdifornia
Penal Code Section 849(Iipr lak of evidence to arest. d. & Exh. 1, at 09075. All five
arrested pesons wee transported to the Tavd Police Station for bookingHalloran 12/22/06
Decl. | 6; Martinovich 12/22/06 Decl. | 2. Although al five were found, ultimately, to be in
possession of tiephones, no cell phoneas seized or sezheal prior to the aestesO booking
Halloran 12/22/06 Decl. |;5, 7, 10; Martinovich 12/22/06 Decl. 4, 6; Watts 12/2236 Ded. |,
4, 6; Mullin 12/22/06 }} 4, 9.

At the Taaval Station, all five we t&ken to the bookingrea and pocessd for booking
Martinovich 12/22/06 Ddcat | 2. The atire pro@ss from gest to booking of kfive
individuals took appramatelythreeand onehalf hours. Seé€ield Arest Cardstsached a
Exh. 1 to Mullin 12/22/06 Decl.; see dso Edward Park@ Booking Form, atached as Exh. 1 to
Halloran 10/06/06 Declation; Asa BirnleDs &Brian LyOs Boking Forms, attacheéas Exhs. 1
& 2to Watts12/22/06 Decl.; David ée & Enrique ChargBookingFoms, attache as Exhs. 2
& 3 to Mullin 12/22/06 Decl.

All five arrestees were processed one a atime. Watts 12/22/06 Decl. a | 7. Pursuant to
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standard SPD booking pocedue, all pesonal propdy on the peson and in the possession of
ead arested peson wasemoved ad place on the bookingounter for sarciing ad
inventoryng. Watts 10/06/06 Decl.7; Mullin 12/22/06 Decl. ;7. Thisincluded the cell
phones which @ thesubject of diendantsO motion tauppress. Watts 10/06/06 Decl. ' & 7,
10-11; Watts 12/2P6 Ded. | 6; Mullin 12/22/06 Decl. | 6-7, 9.

It is standard SFPD procedure to obtain from each arrested person dl personal property
on his person and his possession and to tiese items pladeon the bookingounterso that
theycan banspected rad inventoried. Mdmovich 12/22/06 Decl. | 5; sealso Watts 10/066
Decl. | 6(a)-(€). Moreover, it is standard SFPD booking procedure to inspect any and dl
containes found on the pson or in the possession of threeated person.dl This procdure
avoids risk of thefby police emploges a well as fése claims of thefby police emploges, ad
allows searhingofficers to locate ad seize angontrdand or dagerous items. d. It is not
unusual for tharrestingofficers to assist, during tH®ooking pocess, in nmoving and seaching
items from the arrested person, and noting them for inventorying. This can include wallets,
address books and tdephones, back pks, and puges. dl.

In this case nispector Mdinovich requsted that the dleilar telephons of Ly, Park, lee,
Barnla, axd Chan be seeha for two reasons. iFst, he knew thiastandard SFPD booking
procalure equires the inventoryng of all personbpropertyand the inspeion of all containes
in order to deer thef of arresteaO propty and fase claims of thefby arrestes, and to identify
contrdband and othredangerous items. Mainovich 12/22/06 Decl. | 6. Send, hspector
Martinovich believed that evidence of marijuana trafficking and/or cultivation might be found in
eadt of the telphones, espally since hehad ber investigéing the maijuana trdficking and
cultivation activities of Chan, Parkeke aad Banla priorto Decenber 1, 2004. d.

During the booking process for Park, Ly and Lee, officers removed or requested that these
defendants remove dl of their personal property, which including cellular telephones. Watts
10/06/06 Decl. | 10; Watts 12/22/06 Decl. | 6; Mullin 12/22/06 Decl. | 9. In each case, the cell
phone was placed on the booking counter. Watts 10/06/06 Decl. | 11; Watts 12/2206 Ded. | 6;
Mullin 12/22/06 Decl. |9. In eat casean offcertook the cell phonenal seached it. Héoran
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10/06/06 Decl. | 6; Héoran 12/22/06 Ddc} 10; Martinovich 12/22/06 Ddc} 3.

In the cae of PakOs dephone, hspector Hlloran sarched onlythe célular telephon®&s
address book and recorded on a piece of paper names and tel ephone numbers of individuals
whose infomation appe@d in Park&telephone. Hlloran 10/06/06 Da. | 7 & Exh. 1;
Halloran 12/22/06 Decl. | 9.

Inspector Hlloran dso conducted theeach of Brian LyOs telephoneHalloran 12/22/06
Ded. | 10. Inspector Hlloran sarded onlythe addess book of theatlular telgphone and
recrded on two piees ofpaperthe namesral telephone numie that he etrievel from the
cellulartelephone. d. & Exh. 1.

In the cae of Daid Lee® cell phone,rspector Mainovich seathed thetelephoned
address book and mrdel the namesral telephone numbe of individuals whose infomation
appea&ed in the teephone. Méinovich 12/22/06 Decl. |7-8.

None ofthese ell phones had lem seized or seched out in the field. Eh cdl phone
was first seized and sedred duing thebooking pocess &Taraval Station. Martinovich
12/22/06 Decl. | 4; Watts 12/22/06 Decl. |, 4, 6; Halloran 12/22/06 Decl. || 5-7; Mullin
12/22/06 Decl. !'4, 9.

III. ARGUMENT

A. The Seizure of Cell Phones at the Police Station and Accessing
of Stored Telephone Numbers, Was a Valid Search Incident to Arrest

The seech, inadent to a lawdl arrest, of items seized from the gen of an gestee or
immediatelyassociate with his person malye delged until the booking jmcess oeven laer.
United States v. Edwds, 415 U.S. 800, 802-03 (1974éch of dothing ten hous later, &
jail). See &o Curd v. Ciy Court of didsonia, Arkasas, 141 F.3d 839, 843"(Cir. 1998)

(OSemhes of the peson and those ticles Oimmediatebssociatéd with the pson maybe
made ether at the time of arrest or when the accused arrives a the place of detention. Edwards,
415 U.S. at 803, 94 S.Cit 1237.0)As the Supreme Coumidnd in Edwards,tte couts of
appeals have long since concluded that once the accused is lawfully arrested and is in custody,
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the efeds in his posession at the plaof deéention that wersubject to seah at the timerad
placeof his arest maylawfully be seechad and seized without a want even thouly a
substantial period of time hakpsed b&veen thearrest and subsegoieadministrative
processing, on the onkand, and th&akingof the propey for useas evidace, on thether.O
415 U.S. at 807.

This rule of d&ayed seech inadent to arret is not applied, howevelo items such as

luggage. Thus, in United States v. Chadwick, 433, 15 (1977), the Suprer@eurt

invalidated the srdh of a 200pound, double-loclafootlockerwhich was seized from the opet
trunk of a ar, which remained in exclusive law emfcanent custodyherafter, and vhich was
then transpded to the law eforcement offce and seached wthout a warant some 90 minutes

later. Chadvck, 433 U.S. at 4-5, 15; sedso United States v. Moncla¥truz, 662 F.2d 1285,

1290 (9" Cir. 1981) (pursseized incident to ast is more like lugage or biefcase tha like
clothing; warantless seaftat law @forcement ofice invalid).

The Ninth Circuit has gpplied this rule consistently to wallets seized incident to arrest,
even vwhen theyarenot searlsed until aftetransportéon to the police station for bookingsee,

e.g, United States v.ilfer, 623 F.2d 562, 563{ Cir. 1980) (upholdingvarantless saah of

wallet ater ddendant arrested outside airportna transporte to fedeal building; United States
v. Abel, 707 F2d 1013, 1014-15 {oCir. 1983) (semh ofarreste©s pocks and wallet gpolice
substation, and removal of currency and bait bill, held to be valid search of person incident to
arrest). Smilarly, in United States v. Passaro, 624 F.2d 938, 944 (9" Cir. 1980), the Ninth

Circuit upheld the seeh ofa wadlet, and explained: OUnlike a douldeked footlocker which
is clealy sepaate fom the peson of the aesteethe wallet bund in the pocket d¥ir. Passaro
was & element ohis clothing, his paon, which is, for @aeaonable time following legl

arrest, taken out of theedm of protection fom police interst. Robinsn and Edwals, supra.O

Courts have extended this rule to include address books. See United States v. Rodriguez,
995 F.2d 776, 778/¢th Cir. 1993) (seizure ofddress book found insideallet, and opying of

its contents, afteransporttion to sheriffOs gartment hkel valid under United States v.

Edwards, 415 U.S. 800 (1974)); see dso United States v. Lynch, 908 F.Supp. 284, 288 (D.V.I.
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1995) (ollectingcass).

Thus, the search of the wallet or address book need not take place contemporaneously
with the defadantOs mest, and it is immaterial that the item is no lengcessible bythe
arrestee Passaro, 624.Zd at 944 (iting and quotingJnited Stats v. Edwards, 415 U.S. 800,
808-09(1974) See Bo United States v. Vaneayk, 206 F.Supp.2d 423, 426 (W.D.N.Y. 200

(day planner lawfully searched incident to arrest; justification for such searches Gs not that a
person dog not have mexpectation of privacin such personaffects such as wallet or
address book, but that once amrest has been nde, the pivacy interests of theraestee no
longe takepre@dene overpolice interst in finding a veapon owobtaining &idencd®).

While the government has not found a Ninth Circuit case extending this rationale to cell
phones or pgers, vaious courts havéound the kctronicaddres book in a pag orcell phone

to be essentiallgimilar to aphysical addess book. See,, United States v. Chan, 830 F.Suj

531, 534 (N.D. Cal. 1993pxpectation of pvacyin an Oectronicrepositoryfor pasonal dat®
analogous to that in persona address book or smilar repository); see dso United States v. Diaz,
2006 WL3193370 *5 (N.D. Cal. Nov. 2, 20064 eledronic addess book, suctsahe one

contained in diendant FortOsatlular phoneis in essencthe samesa phgical addess book.O

In United States v.\ynch, 908 FSupp. 284 (D.V.11995), forexample, the district court

upheld the seizure af pagr from the deéndant©person his arrst, and the seeh ofthe
pager and reording of numbers stoekin it. Finding the ase &oser to Robinson and its prage
than to Chadwick, the districoart held: OJusis police an lawlilly seach the ontents of an
arrestee@ wallet or address book incident to an arrest, we hold that the agents here could lawfully
seach the ontents of ThomasOgea inddent to his arret.O 908 F.Supp. at 288 United
States v. Bvokes, 2005 W11940124 (D.V.lune 16, 2006), thdistrict court extended that

reasoning to uphold the seizure of acell phone and pager from the defendant® person at his
arrest, and to the lateseach of phone numberstored in the dehdantécell phone. d. * 3.

Moreove, in United States v. Cote, 2005 WB23343 (N.D.Il. May 26, 2005), the

district court upheld atation house sear of acellOsall log, phonebook, and wirkess web

inbox. The court found that the cell phone was smilar to items such as wallets and address
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books, which ca be seechdal incident to amst. The district cotireasoned:

the fact that the contas of the phone mayot have ben seeched at the sage of
the arest does not makieimproper. tappeas, from the BIOs 302 port, the
phone wa seached two ad a halthours ater the arest was maderad Cote was
taken to a Cook Coungolice statign. This short lapse in time Ois not sufficig
to invalidate the seeh . . . beauseOsaahes and seizures that could imade on
the spot at the time of rasst mayeaally be conduted laterwhen the ecuse
arrives at the plae of déention.OO Rodueg, 995 F.2d at 778aoting United
States v. Edwals, 415 U.S. 800, 803 . .. (1974)). Since GopdiOne wal
seached soonféer hearnved at the policetation, the seah of thephone wa
permissible as a search incident to arrest.

2005 WL 1323343 *6.

Here, the station house search of defendantsCcell phones no more than three and one-half

hours after their arrests was valid under United States v. Edwards and its progeny. The cell

phones wee, like wallets or add¥ss books, seized from thegens of the dendants. See
Passaro, 624.Ed at 944; knch, 908 FSupp. at 288. The k@hones werdirst seized at the
station house; none of them svaken into exclusive law esteanent control at the time of the
arrests & or near 922 Capitol Street. In dl these respects, the searches were dissimilar to those

invalidated in Chadwickrad Monclavo-Cruz. rl short, the deindants wee lavfully arrested,

and the ell phones wee sézed from their pesons and seehed within three ad one-hH hours.
See Edwals, 415 U.S. at 802-03 fae of ten how); cf. Cote, 2005 WI1323343 at *6 (se&ah
two and oneralf hours &er arest deemedgbort lapse in timeO undédwads rule)®

/1

2 Cote, of couse, is an unpublished district court opinion framother jurisdiction.

The governmat cites the cse, and quoteit here, so that the Court megnsider not just the
result but the underlying reasoning in that opinion, and may determine for itself what weight (if
any) to accord that district court@ ruling.

3 Defendants urg that the ationale ofthese ases should not apply a cd phone,

becaise it is Omorenalogous to a computerhd maycontain funtions and data lyend the
storing ofnames ad telephone numbe See Diendant LyOs12/12/06ihder 4 5-6. The Court
need notead this issie, beause in this cashe reord eveds that the offices did not seait
Opesonal phototaphs ad video, internecapaity, emails, teximessags [or] personal
calendars.Old. at 6. Heg, the oficers acessd those portions of the ik@hones that opeted
like standard, paper-based address books. This case falls under the rule of Edwards and its
progeny, including Hblzman, 871 R2d at 1504-05; Rodnigez, 995 F.2d at 778; and Pass&24
F.2d @ 944; Lynch, 908 FSupp. at 288; see also Curd, 143d-at 843.
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B. The Search of Each Defendant’s Cell Phone
Also Constituted a Lawful Booking Search

A related but distinct waant exception is the bookingaseh. Seellinois v. Lafayette,

439 U.S. 640, 643-44 (1983). In lllinois v. Lafayette the Supreme Court upheld the warrantless

seach of apursetype shoulder tpat the police stan following the déendantOs aest. The
Court expained that this Owelefined exception to the waant requirenent,Q id. at 643ifing
South Dakota v. Opperan, 428 U.S. 364 (1976) a form of invatory seach which @& not an

independat lecal con@pt but rathean ingdental administrative step followirgrrest and
preedingincarcemtion.O d. at 644. The htimate govenmental intersts served bthe
warrantless bookingeach, the Court found, imgde deterene of thdt by police emploges ad
of false claims aginst such emplaes, potection of offcers and arestes from conealel
wegpons, and véfication of the aresteeOs idéty throudh inspection of his possessions. 4t

646; seelgo Colorado v. Beine, 479 U.S. 367, 372-73 (198)pholdinginventoryseach of

van of arestee, ad noting undeying rationales).

Recogizing the ned for aOsintg familiar standard@ke that set forth in N& York v.
Belton, 453 U.S. 454, 458-60 (1981) iddrt-line rule dlowing searc of entirepassengr
compartment and al containersin it, whether open or dosed), the Court concluded: Ot is
evident that a steon house seah of everyitem caried on or bya peson who has lawily been
taken into custodiy the police will amplyservethe important and légmate govenmental

interests involved.O 462 U.S. at 648; see dso Colorado v. Bertine, 479 U.S. a 743 (aGingle

familiar standard is essential to guide police officersQ). It thus held that:
it is not QunreasonableOfor police, as part of the routine procedure incident to
incarcerating an arrested person, to search any container or aticlein his
possession, In accordance with established inventory procedures.
462 U.S. at 648 (footnoted omitted).
A valid Oinventor seachO annot be undéaken Oin badaithO ordr Othesole purpose o

investigaion.O_Colorado v.dtine, 479 US. at 372. Howevea bookingseach that seres the

dual purposes of inventorying the arrestee® items and investigating suspected criminal activity is
valid. United States v. Bdvay, 992 F.2d 229, 23B{ Cir. 1993).

GOVT. SUPPLBRIEF GPPO3SNG
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The Court mayind useful the witten Orde of United States Btrict Judge William A.
Alsup, finding th&a cél phone can beeached wthout a warant as pe of a ®ooking sarchO

at the police st&oon. In United States v. Diaz, CR 05-016H, [2006 WL 3193370] (N.D.

Cal. Nov. 2, 2006), District Judgdsdip upheld the bookingeach of acellulartelephone teen
from an arrestee after he was transported to the police station for booking.

Judee Alsup found that theetl phone wa lawfully seached inédent to defadant FotOs
arrest during the booking process:

Collecting deendant FortOs lbengings at the station duriniipe booking
process did not vichte déendant FortOsdurth Amendment rigts. Searchse
duringthe bookingprocess aredincidenfaadministrative stepsO and do not
violate the Burth AmendmentOsagfusion aginst warantless seahes and
seizures. lllinoisv. Lafayette, 462 U.S. 640, 644 (1983). This Fourth
Amendment exception permits warrantless searches incident to custodial arrests,
and has trditionally been justified byhe rasonablaess of se&hingfor
wegons, instruments of equa and eidenceof cime when gerson is take
into official custody and lawfully detained.O United States v. Edwards, 415 U.S,
800, 802-02 (1974(citing United States v. Robinson, 414 U.S. 218 (1973),
Chimel v. California, 395 U.S. 752, 755 (1969); Weeks v. United States, 232 U.S.
383, 392 (1914))

2006 WL 3193770 *4. Alterngvely, the district court found, theeach was a valid probgon
seach!

Important to District Judge Alsup@ ruling was his finding that cell phones are anagous,
for Fourth Amendment purposes, to physical address books. He reasoned:

An eledronic addess book, suchsghe one @ntained in defndant BrtOs dkilar
phone, is in essence the same as a physical address book. The search of address
books has beeacepted bythe Ninth Circuit as valid incident to ast. [United
States v. Holzmn, 871 F2d1496, 1501 (9Cir. 1989)]. While this case d@enot
involved a seah inddent to arret, both seafes incident to bookingnd
seaches ina@ent to probationaryeach conditions argvell-recognized
exceptions to the Fourth Amendment.

Id. *5.

4 District Judge Alsup also noted that therestee wa on probation, with a sezn

condition, and found that the discoyeduringthe bookingprocess, of small amounts of
marijuana and crack cocaine concealed in his clothing gave the officers reasonabl e suspicion to
seach the ell phone. Acordindy, the courfound, O[w]hether incident to bookjray undeithe
probationay seach condition, the seeh ofthe cdl phone was laful.O dl. *5.
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The searches challenged here were valid booking searches. The cell phones were first
seized duringhe bookingprocess at Tarzal Station and werseeched shortlytherafter, bebre
the propety envelops weretaken bythe Booking Oficer for saf&keeping Pursuant to standarg
SFPD policy (see Martinovich 12/22/06 Decl. | 5; Watts 10/06/06 Decl. | 6(a)-(€)), the cell
phones wee removed fom the deéndants, plaed on the bookingounter and inventorid along
with other items of paional propdy such as witets, ke, and jewky. It is immaterid that
Inspector Mdinovich had a investigéory purpose in mind in reqséng that the €l phones be
seached Martinovich 12/22/06 Ddc, 6); this investigation wa not the sole purposerfthe
seach, and thee was no baddith involved. Boway, 992 F.2d 8231; Cobrado v. Rertine, 479
U.S. at 372.

IV. CONCLUSION

The warrantless search of the three cell phones was alawful QlelayedOsearch of items
closely associated with the person of the defendants, undertaken incident to the defendantsO
arrests no more than tleeind ondnalf hous ealier. It was also a laful bookingseach
undert&en at the policstation in the course oefendantsO bookirfgllowing their arests.
Becausethese wee reasonhle seaches under the &urth Amendment, dendantsO joint main

should be denied.
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